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Court of Appeals of the District of Columbia. 


No. 3696. 

Grace Coleman, Appellant, 
vs. 

The District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65479. 

Grace Coleman, Plaintiff, 
vs. 

The District of Columbia, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 26, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65479. 

Grace Coleman, Plaintiff, 
vs. 

The District of Columbia, Defendant. 

The plaintiff, Grace Coleman, sues the defendant, The District 
of Columbia, for that whereas heretofore, to wit, on the 18th day 
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of September, 1920, at the District of Columbia, in consideration 
that the said plaintiff, at the special instance and request of the said 
defendant, had then and there agreed with the said defendant to 
enter into the service of the said defendant as a teacher in the public 
schools of the District of Columbia, and to serve in that capacity for 
the period of one school year, commencing on the 20th day of 
September, 1920, for the compensation or salary to be paid by the 
said defendant to the said plaintiff of Sixteen Hundred and Eighty 
Dollars ($1,680), in ten equal monthly installments of One Hundred 
and Sixtv-eight Dollars ($168), the first of such installments to be 
paid on the first day of October, 1920, and the last of such install¬ 
ments to be paid on the first day of August, 1921, it, the said de¬ 
fendant, undertook, and then and there faithfully promised to said 
plaintiff to receive her into the service of the said defendant in the 
capacity aforesaid, and to retain and employ her in such service at 
the compensation or salary aforesaid. And the said plaintiff avers 
that she, confiding in the said promise and undertaking of the said 
defendant, hath always been ready and willing to enter 
2 into the service of the said defendant, in the capacity afore¬ 
said, and to serve it, the said defendant, in that capacity at 
the compensation or salary aforesaid. And although the said plain¬ 
tiff afterwards, to wit, on the aforesaid 20th day of September, 1920, 
at the District of Columbia aforesaid, requested the said defendant 
to receive the said plaintiff into the service of the said defendant, in 
the capacity aforesaid, yet the said defendant, not regarding its said 
promise and undertaking did not nor would, at the said time when 
it was so requested as aforesaid, or at any time afterwards, receive 
the said plaintiff into the service of the said defendant, or retain or 
employ her in such service, at the compensation or salary aforesaid, 
or otherwise howsoever, but wholly neglected and refused so to do; 
whereby the said plaintiff not only lost and was deprived of all the 
profits and emoluments which might and would otherwise have 
arisen and accrued to her from entering into the service of the said 
defendant, but also lost and was deprived of the means and oppor¬ 
tunity of being retained and employed by and in the service of 
divers other persons, for a long space of time to wit, hitherto, and 
was and is otherwise greatly injured and damnified. Wherefore the 
said plaintiff says that she is injured and hath sustained damage to 
the amount of Sixteen Hundred and Eighty ($1,680) Dollars, and 
interest thereon from the 20th day of September, 1920; and there¬ 
fore she brings this suit and claims the aforesaid sum of Sixteen 
Hundred and Eighty Dollars ($1,680), together with interest 
thereon at the rate of six per centum per annum from the 20th day of 
September, 1920, until paid. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 
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3 Affidavit of Plaintiff. 
******* 
District of Columbia, ss: 

Grace Coleman, being first duly sworn on oath deposes and says, 
that she is the same person who is named as plaintiff in the above 
entitled suit, wherein the District of Columbia is named as de¬ 
fendant, and that her cause of action herein is for salary as a teacher 
in Class 6, Group A, in the public schools of the District of Columbia, 
for one year from September 1, 1920, amounting to Sixteen Hundred 
and Eighty ($1,680) Dollars, with interest, and is based upon the 
following facts, all of which affiant says are true. 

In the year 1910, after the completion of a full four years’ course, 
affiant was graduated from the M Street High School, one of the 
public high schools of the District of Columbia, with a high average 
rating, and, in the Fall following, she entered Howard University, 
in the city of Washington, D. C., from which she was graduated 
in the year 1914, after completing a full four years’ course, with 
the degree of A. B. magna cum laude, having attained the second 
highest average rating which had ever theretofore been made by 
any student at that Institution. 

Since the year 1915, affiant has been upon the list, maintained 
by the Board of Education of the District of Columbia, of persons 
qualified and eligible for appointment as teachers in the public 
schools of the District of Columbia, she having taken and passed, 
between the years 1914 and 1920, in accordance with the regula¬ 
tions of said Board of Education in order that her name might be 
placed and continuously maintained upon said eligible list, 

4 the required oral and written examinations at seven different 
times as follows: On December 21 and 22, 1914, she took 

the oral and written examinations for appointment as teacher of 
Latin in the high schools and stood second among those taking said 
examinations, of which she was duly notified by the secretary of the 
Board of Examiners for Colored Schools on February 5, 1915 v and 
advised by him that her name had been placed on the list of eligibles 
for appointment within two years from that date as a teacher of 
Latin in said high schools; and similar notice and advice was given 
her following each of the examinations hereinafter specifically re¬ 
ferred to; on December 21 and 22, 1915, she again took and passed 
the required oral and written examinations for the same position, 
and stood first on the list of those who took said examinations; on 
April 19 and 20, 1916, she again took and passed the required oral 
and written examinations for the same position, and stood first on 
the list of those who took said examinations; on April 4 and 5, 
1917, she again took and passed the required oral and written ex¬ 
aminations for the same position, and stood first among those who 
took said examinations; on March 27 and 28, 1918, she again took 
and passed the required oral and written examinations for the same 
position, and stood first among those who took said examinations; 
on April 17, 1919, she took and passed the required oral and written 
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examinations for appointment as teacher of English in the high 
schools, and stood second among those taking said examinations; on 
April 1, 1920, she again took and passed the required oral and 
writtten examinations for teacher of Latin in the high schools, and 
stood first among those taking said examinations. 

5 On October 23, 1915, affiant was duly appointed substitute 
teacher in the said public high schools, and during the 

school years 1917-18 and 1918-19, affiant acted as such substitute 
teacher in the Dunbar High School, one of the high schools of the 
District of Columbia, almost continuously; in 1919, she was ap¬ 
pointed, effective October 1, 1919, as teacher, Class 6-A, temporarily 
and for a period not to extend beyond June 30, 1920, and assigned 
to the Dunbar High School where she served as such diligently 
until the termination of the term of her appointment, her only 
absence being for a few days the latter part of November, 1919, when 
affiant’s father died. During said period in addition to performing 
her regular duties, she volunteered and freely gave many extra 
hours to coaching backward pupils in said school. Her rating as 
teacher, duly reported in writing at the end of her service as such 
substitute teacher, viz., on June 25, 1920, to the Board of Education 
by the principal of said Dunbar High School, which included among 
other things, regularity at post of duty, classroom management, con¬ 
trol and influence over pupils in and out of classrooms, health, tact, 
care in general appearance, voice, hearing and eyesight, was “satis¬ 
factory”, w T ith nothing to indicate that she or her work or her 
physical condition was unsatisfactory in any particular whatsoever. 
Shortly after the completion of the service last aforesaid, and on or 
about July 6, 1920, affiant received appointment from the said 
Board of Education as teacher in the vacation schools of the District 
of Columbia for a period not to exceed thirty days, and was assigned 
to said Dunbar High School, effective on and after July 1, 1920, and 
served as such throughout the entire vacation school term. 

6 During affiant’s attendance upon the M Street High School 
and Howard University as a student as aforesaid, aggregating 

eight school years, her absences on account of illness, or for other 
reasons, did not exceed six days, and except for the two or three days 
at the time of the death of her father as aforesaid, she was never 
absent from her duties as temporary or substitute teacher, or as 
teacher in the vacation schools, because of illness or for any other 
reason. 

At no time since she was placed upon the eligible list for appoint¬ 
ment as teacher, as aforesaid, nor during her service as temporary or 
substitute teacher, or teacher in the vacation schools, as aforesaid, has 
any complaint been conveyed to her directly or indirectly as to her 
qualifications, either mental or physical, for the work of a teacher 
in the. public high schools, but, on the contrary, in addition to the 
rating by the principal under whom she served at the Dunbar High 
School above referred to, said principal has frequently commended 
her work, upon one occasion stating to her that “it was above re¬ 
proach,” and upon another occasion that her regular appointment as 
a teacher would constitute “a decided acquisition to the faculty”. 
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In addition thereto, the head of the department of languages in the 
colored schools, in which department all of affiant’s service in the 
public schools has been rendered, has commended this affiant as one 
of the best, if not the best, teacher in his department. 

On or about the 14th day of September, 1920, affiant received from 
Roscoe C. Bruce, assistant Superintendent of Public Schools 

7 of the District of Columbia, a letter advising affiant that he 
was submitting to the superintendent of schools a recom¬ 
mendation for her probationary appointment to a high school 
teachership subject to a special examination by the authorities of the 
Health Office of the District of Columbia. 

Affiant is informed and believes that a requirement, as a condition 
of her appointment as such probationary teacher, that she submit to 
a physical examination would not have been in accordance with the 
practice and custom of the said Board of Education, or of the admin¬ 
istrative officers of the said public schools, and would have been an 
unjust and unauthorized discrimination against her, for the reason 
that such requirement was not made of other persons upon the afore¬ 
said eligible list as a condition to their appointment as probationary 
teacher in the public schools; nevertheless, after protesting against 
the imposition of such condition to the President of the Board of 
Education, through her brother, Frank Coleman, affiant did submit 
to the physical examination hereinafter referred to. 

On September 15, 1920, affiant was notified to attend a meeting 
of the faculty of the Dunbar High School upon the following Satur¬ 
day, September 18, 1920, and on said last named date affiant re¬ 
ceived a communication from Harry 0. Hine, secretary of the said 
Board of Education, dated September 17, 1920, advising her that 
she had been appointed by said Board on September 15, 1920, 
teacher Class 6-A and assigned to the Dunbar High School, effective 
on and after September 1, 1920, and requesting her to report in 
person as soon as possible to the principal at said Dunbar High 
School, and further advising her of the necessity of her sub- 

8 scribing to the oath of office and requesting her upon receipt 
of said communication to call at his office and fulfill this 

requirement. No other requirement or condition was contained 
therein nor in any manner communicated to her by s^id Board or 
its said secretary. A copy of said letter of appointment is attached 
hereto and made a part hereof. 

Tn accordance with the said communication, affiant presented her¬ 
self upon the date it was received, namely, September 18, 1920, at 
the office of the said secretary and took the usual oath of office. Upon 
the first, day of the opening of the said Dunbar High School, follow¬ 
ing her said appointment, viz. on September 20, 1920, and on every 
succeeding school day until about the 15th day of October, 1920, 
affiant presented herself to the principal of said high school to com¬ 
mence the performance of her duties as such probationary teacher 
but was not then permitted by said principal to enter upon the per¬ 
formance of her duties, and affiant has not since been permitted to 
enter upon and perform the duties of the position to which she was 
appointed as aforesaid, or any part of them, notwithstanding she 
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was then and has been at all times since that appointment, and is 
now, ready, willing and able to properly perform such duties, and 
all of them, as may be assigned her. 

Affiant has been informed by the school authorities that the 
refusal to permit her to enter upon and perform the duties aforesaid 
is because of the report of the Health Officer of the District of 
Columbia of the result of a physical examination conducted by and 
under the direction of his office, made to one F. W. Ballou, superin¬ 
tendent of schools, under date of September 20, 1920, a copy of 
which, together with copies of the reports made by Drs. 

9 Tayler-Jones and R. C. McAtee, therein referred to, are hereto 
attached and made a part hereof. 

Affiant says that the diminutive stature referred to in the reports 
of Drs. Tayler-Jones and McAtee, upon which the report of the 
Health Officer was based, and because of which said examiners and 
the Health Officer recommended that she should not be given a 
permanent appointment as a teacher in the public schools, is a con¬ 
dition which is plainly apparent to all persons with whom plaintiff 
comes in contact and has been so apparent since long before plaintiff 
w T as allowed to take and did take the first examination hereinabove 
referred to for teacher in the public schools in 1914, and that said 
condition was well known to the principal of the Dunbar High 
School under w T hom she served as aforesaid and who has since con¬ 
tinuously acted in that capacity, to the assistant superintendent of 
colored schools, w T ho has occupied said position since prior to the 
year 1914, and to the Board of Education at the time her appoint¬ 
ment was considered and made in September 1920, as aforesaidj and 
the fact is, and is w’ell known to the aforesaid authorities of the 
public schools to be, that the physical appearance of affiant has in 
no way interfered with her efficiency as a teacher in the public high 
schools as aforesaid, nor in anywise prevented her from rendering 
satisfactory service to the pupils who have been in her classes, and 
to her superior officers, as is evidenced by the regard and affection 
in which she w’as and is held by her former pupils in said Dunbar 
High School, as w T ell as by her superior officers and co-w r orkers in 
said school. 

10 Affiant says that the salary due her from the defendant as 
aforesaid, has not been paid either in whole or in part though 

frequent demands therefor have been made by her in person and 
through her attorneys, but said defendant has denied and still con¬ 
tinues to deny her right to the same or any part thereof. 

Wherefore this affiant says that the defendant is justly indebted 
to her in the sum of Sixteen Hundred and Eighty Dollars ($1,680) 
with interest thereon at the rate of six per centum per annum from 
the 20th day of September, 1920. 

GRACE COLEMAN. 

Subscribed and sworn to before me this 25 day of March, A. D. 
1921. 


[SEAL.] 


THOS. H. UNSWORTH, 

Notary Public, D. C. 
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11 Copy. 

Board of Education of the District of Columbia, 

. Franklin School Building, 

Washington, D. C. 

September 17, 1920. 

Miss Grace Coleman, 

1926 Sixth Street N. W., 

Washington, D. C. 

Dear Madam : 


I am pleased to advise you that at the meeting of the Board of 
Education held September 15, 1920, you were appointed as teacher, 
class 6A, and assigned to the Dunbar High School, to take effect on 
and after September 1, 1920. 

Please report in person as soon as possible to Principal at Dunbar 
High School. 

All new appointees before entering upon duty are required by the 
Commissioners of the District of Columbia to subscribe to the oath 
of office. No compensation will be paid to any officer or employee 
not having complied with this order. If the oath has not been taken, 
on receipt of this notice, please call at this office and fulfill the above 
requirements. 


By order of the Board 


HARRY 0. HINE, 

Secretary. 


P. S.—Bring this notice with you in taking oath. 
H. D. 


12 Copy. 

September 20, 1920. 

Dr. F. W. Ballou, 

Superintendent of Schools, 

Washington, D. C. 

Dear Doctor Ballou: 

1 am enclosing herewith copies of reports made by Doctors Tavlor- 
•Tones and R. C. McAtee on the physical examination of Mr. V. B. 
Spratlin and Miss Grace Coleman. 

The examination shows both of these applicants to be suffering 
from physical deformity. The medical inspectors, however, report 
that the applicants in their opinion are capable of performing the 
duties of a teachers, but do not recommend their permanent appoint¬ 
ment. After reading the reports of the inspectors, I am of the 
opinion that neither Miss Coleman nor Mr. Spratlin are physically 
qualified to perform the duties of a teacher in the public schools of 
this District, and I do not believe they would be able to stand the 
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physical strain to which teachers are frequently subjected. Then 
again should they be appointed they would it seems to me be en¬ 
titled to share in the benefits of the Teachers’ Retirement Act which, 
in view of their physical condition, I feel would be absolutely unfair 
to the District. W hile I sympathize to the fullest extent with both 
of these applicants, yet in view of all the facts in the case and in the 
interest of the school children, I believe it would he unwise and inad¬ 
visable to appoint them as teachers in the public schools. 

Respectfully, 

W T . C. FOW LER, M. D., 

Health Officer. 


13 Copy. 

Copy of Report of Health Officer Dated September 20, 1920, by H. C. 

Me A tee, M. D., Medical Inspector of Public Schools. 

“The examination was made by Dr. McAtee and Dr. Tayler-Jones 
Medical inspectors of schools, and reveals the following physical 
defects: Marked curvature of the spine with resulting deformity of 
the chest, these deformities having produced a diminutive stature 
with limitation of the range of motion of the neck— The pulse is 
abnormally quick, although the heart appears to be normal— The 
lungs do not give positive evidence of disease, but there are a few 
crackling rales to be heard over the right apex anterior. The vision 
is defective but fully corrected by glasses. It is the opinion of the 
medical officers that this teacher is capable of performing the duties 
of her position, but that her physical condition is such that she 
should not be given a permanent appointment.” 

14 Pleas. 

Filed April 30, 1921. 

******* 

1. Now comes the defendant in the above entitled cause, by 
Francis H. Stephens and George P. Barse, its attorneys, and, for a 
plea to the declaration therein filed, says that it did not undertake 
and promise in manner and form as in said declaration alleged. 

2. And for a further plea to the said declaration the defendant 
says that it is not indebted to the plaintiff in manner and form as 
in said declaration alleged. 

F. II. STEPHENS', 

GEORGE P. BARSE, 
Attorneys for District of Columbia. 
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Affidavit of Defense. 

Filed April 30, 1921. 

★ * * * * * * 

District of Columbia, ss: 

Cuno H. Rudolph, being first duly sworn on oath deposes and says 
that he is one of the Board of Commissioners of the District of 
Columbia; that the plaintiff herein does not have a good cause of 
action against the District of Columbia, as in her declaration and 
affidavit alleged, and that the District of Columbia is not indebted 
to the plaintiff in the sum of $1,680 and interest, nor any part 
thereof; and that the grounds of defense of the District of Columbia 
to said alleged cause of action are as follows: 

1. That rules 1 and 22 of the “Rules for the government 

15 of the public schools of the District of Columbia”, and section 
29 of the “Regulations governing the medical inspection of 

public schools in the District of Columbia” provide, respectively, as 
follows: 

Rule “1. The Superintendent of Schools shall execute all orders 
as directed by the Board * * * he shall nominate in writing all 

officers and teachers.” 

22 “ * * * No person shall be appointed a teacher or reap¬ 

pointed after a leave of absence obtained for reasons affecting his 
health, without first passing such physical examination as may be 
prescribed by the Health Officer.” 

“Sec. 29. Examination of applicants for admission to the normal 
school, of pupils in that school seeking graduation, and of appli¬ 
cants for appointment as teachers or janitors, to determine their 
physical fitness for admission, graduation or appointment, will be 
made when requested by the Board of Education by a medical 
inspector or medical inspectors of schools detailed for that purpose 
by the Health Officer.” 

That section 2 of the Act of June 20th, 1906, (34 Stat. at Large, 
316) provides in part as follows: “That the control of the public 
schools of the District of Columbia is hereby vested in a Board of 
Education * * * no appointment * ** of any * * * 
teacher * * * shall be made by the Board of Education, except 

upon the written recommendation of the Superintendent of Schools. 
* * * The Board shall determine all questions of general policy 

relating to the schools * * *. The Board shall appoint all 

teachers in the manner hereinafter prescribed * * 

2. That, as stated on pages 4 and 5 of the affidavit of plaintiff, the 
plaintiff was advised and informed, on the 14th day of September, 
1920, that the recommendation of her appointment bv Roscoe C. 
Bruce, the assistant Superintendent of Public Schools of the District 
of Columbia, to the Superintendent of Schools, for a probationary 
appointment to a high school teachership, would be subject to a 
special examination by the authorities of the Health Office 

16 of the District of Columbia: that on September 15th, 1920, 
the Board of Education, acting on the written recommenda¬ 
tion of the Superintendent of Schools, appointed the plaintiff to a 
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probationary teachership in class 6 A, “subject to special exami¬ 
nation by the Health Department to determine physical fitness’’, 
copy of said written recommendation so adopted by the Board being 
attached hereto and made a part hereof; that on September 17th, 
the secretary of the Board of Education, as a routine matter, did send 
to the plaintiff the letter attached to plaintiff’s affidavit, notifying 
her to report and take the oath of office; that at the time plaintiff 
received this letter, she had, as above indicated, received notification 
from the Assistant Superintendent of Schools, that her appointment 
would be subject to the taking of this physical examination, and, 
complying with this requirement, plaintiff did take said physical 
examination, the result of said physical examination being indicated 
by the reports of Dr. II. C. McAtee, medical inspector of public 
schools, and Dr. \V. C. Fowler, Health Officer of the District of 
Columbia, copies of which reports are attached to the affidavit of 
plaintiff. 

That under date of September 21st, 1920, and as a result of the 
aforesaid physical examination and the recommendations contained 
therein, the superintendent of public schools issued an order rescind¬ 
ing the action of the Board of Education of September 15th, 1920, 
making the probationary appointment of plaintiff, (copy of said 
order of September 21st, 1920, being attached hereto and made a 
part hereof) and on Oetober fith, 1920, the Board of Education, 
officially adopted and ratified this action taken by the Superin¬ 
tendent. 

17 That for the foregoing reasons the appointment of the 
plaintiff as a teacher never became effective and in force and 

that she therefore did not become entitled to receive compensation 
as said teacher. CUNO H. RUDOLPH. 

Subscribed and sworn to before me this 30th dav of April, A. D. 
1921. 

[seal.] JAMES C. WILKES, 

Notary Public , D. C. 

18 Copy. 

Franklin School Building, 

Washington, D. C. 

Ordered: 21 September, 1920. 

That the following changes affecting the corps of employees in 
the Public Schools are hereby made under the authority of Rule 1: 

Rescind the action of the Board of Education at its meeting of 
September 15, 1920, (1920) in the appointment on probationary 
tenure, subject to physical examination, of Grace Coleman as teacher 
of Class 0A at the Dunbar High School. 

(Signed) F. W. BALLOU, 

Superintendent of Schools. 

(Signed) ROSCOE C. BRUCE, 

Assistant Superintendent of Schools. 

fHere follows reproduction of order dated September 7, 1920, 

marked page 19.) 










COPY 


PUBLIC SCHOOLS OP THE DISTRICT OP COLUMBIA 

WASHINGTON, D. C. f 7 September 1920 

ORDERED: 

0 

That the following change8 in the oorps of employees of the public schools of the District of Colombia 
are hereby made under the provisions of Role 1: 

■ ■ ■ ■■■-■ i n .,,.,,,. ■ ■ . . . . . . . . . . ■ . . . . ■ , 

Name of employee 


* * * * * 


(Miss) Graoe Coleman 
1926 6th Street, N.W. 


(Subject to speolal 


(Signed) P* W. BALLOU 

Superintendent of Schools* 


(Initials) 0* C. V* 


PROM TO : 

: In effect 

Position : Class : Building 

Div* : 

: Position 

9 

Class 

Building 

B1t»: 

• • 

• e 

• • 

• • 

• • 

• • 

Appointed on probationary 
tenure : : 

Passed required examintlon 
No* 3 on eligible list— 
English : : 

examination by Health Departed 

• • 

• • 

(In pencil) , : A*B. Howai 

• 

• 

• 

• 

• 

m 

mt to d 

*d 1 

: Teaoher 

: (Vi< 

• 

• 

• 

• 

etexmlne phj 

6A 

je Madel: 

9 

1 

rsioal pj 

4 

Dunbar High 

Lne Sheppard) 

i 

► 

Linens*) 

•• 

: Sept* 1 9 
1920 

; c& 


(Signed) ROSCOE C. BRUCE 
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Memorandum of Court. 


* 


* 


Filed June 9, 1921. 

* * * 


* 


* 


The Act of March 3, 1903 (32 Stat. L. 956), prescribes the duties 
of medical inspectors for schools and provides that the inspectors 
shall perform their duties under the direction of the Health Officer 
of the District of Columbia and according to rules made from time 
to time by him which shall be subject to approval by the Board of 
Education and the Commissioners of the District of Columbia. ' Sec¬ 
tion 29 of the regulations adopted in pursuance of the Statute pro¬ 
vides that the examination of applicants for appointment as teachers 
to determine their fitness for appointment will be made when re¬ 
quested by the Board of Education by a medical inspector or medical 
inspectors of schools detailed for the purpose by the Health Officer. 
Section 22 of the rules for the government of the public schools by 
the Board of Education provides that no person shall be appointed 
as a teacher without first having passed a physical examination as 
may be prescribed by the Health Officer. In reading these two sec¬ 
tions together it is clear that the Health Officer who by statute (20,) 
Stat. L. 102) must be a physician is the person charged with the 
duty of reporting whether an applicant has passed the examination. 
Tf this is not so then it is the Board of Education which determines 
the question upon a consideration of the report of the Health 
Officer. 

The appointment of the plaintiff was made “subject to physical 
examination” and she has not passed such examination as shown by 
the report of the Health Officer to the Board of Education and 
consequently has not qualified. 

21 It may be that the Board of Education should have ren¬ 

dered its decision upon the physical examination in some 
other form than that of the rescission of the appointment but the 
matter is one of substance and not of form. 

The Secretary of the Board of Education could not by sending 
out a notice of appointment in the form in which it was gjven to 
the plaintiff affect in any way the action of the Board in making 
the appointment. He was not agent for any such purpose but merely 
to notify the plaintiff of what the Board had done. 

The motion for judgment is overruled. 

WALTER I. McCOY, 

Chief Justice. 

Joinder of Issue. 


Filed July 6, 1921. 

******* 

The plaintiff herebv joins issue upon the defendant’s pleas. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 
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Stipulation. 

Filed July 6, 1921. 

******* 

It is hereby stipulated and agreed by and between the parties 
plaintiff and defendant hereto, by their respective attorneys, that all 
of the facts material to the issue herein joined are correctly set 
forth in the affidavits filed with, and in support of, the 
22 declaration and pleas respectively, and that said facts together 
with the following shall constitute and be taken as an agreed 
case upon which judgment may be entered by the Court in accord¬ 
ance with the practice in such cases; 

(а) The official action of the Board of Education of September 
loth and October 6th, 1920, referred to in the affidavit of defense, is 
correctly shown by the attached extracts from the official minutes of 
said Board; 

(б) The physical examination of the plaintiff, referred to in said 
affidavits, was made on September 16th and September 18th, 1920. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for Defendant. 


Copy. 

Meeting of the Board of Education September 15, 1920. 

Appoint Grace Coleman teacher class 6A, Dunbar High School, 
Sept, 1, 1920. Passed examination, No. 3 on eligible list. A. B. 
Howard University. Subject to special examination by Health 
Department. 

Meeting of the Board of Education October 6, 1920. 

Rescind the probationary appointment of Grace Coleman, as 
teacher, class 6A, Dunbar High School, meeting held September 15, 
1920. 

I certifv the above to be a true copy. 

HARRY O. HINE, 
Secretary Board of Education. 


M. E. 
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23 Supreme Court of the District of Columbia. 

Wednesday, July 6, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 

******* 

By McCoy, J. 

Come now the parties hereto by their respective Attorneys of 
record; whereupon pursuant of Stipulation of said Attorneys filed 
herein that all of the facts material to the issue herein joined are 
correctly set forth in the affidavits filed with and in support of the 
declaration and pleas respectively and that said facts together with 
the additional facts mentioned in said Stipulation shall constitute 
and be taken as an agreed case upon which judgment may be 
entered by the Court, after a hearing without a jury, trial by jury 
having been waived, by the parties, and the same being heard and 
duly considered, and the Court being of the opinion that upon said 
facts judgment should be entered for the defendant, it is so ordered. 

Wherefore it is considered that plaintiff take nothing by this 
action, and that defendant go thereof without day, be for nothing 
held, and recover of plaintiff the costs of its defense, to be taxed 
bv the Clerk, and have execution thereof. 

From the foregoing the plaintiff by her Attorneys in open Court 
notes an appeal to the Court of Appeals, and the maximum of an 
undertaking for costs on said appeal is hereby fixed in the sum of 
one hundred dollars ($100.), or, in lieu thereof, a deposit of Fifty 
dollars ($50.). 

24 Memorandum. 

July 8, 1921.—$50 deposited in lieu of Undertaking on Appeal. 

Assignment of Errors. 

Filed July 8, 1921. 

******* 

The plaintiff, Grace Coleman, appellant, assigns the following 
errors: 

The Supreme Court erred: 

1. In entering judgment herein for the defendant; 

2. In not entering judgment herein for the plaintiff for the 
amount claimed in the declaration; 

3 In deciding that upon the agreed case, plaintiff was not en¬ 
titled to recover herein; 

4. In deciding that upon the agreed case the defendant was 
entitled to judgment. CLEPHANE & LATIMER, 

GILBERT L. HALL, 

Attorneys for Plaintiff. 
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GRACE COLEMAN VS. THE DISTRICT OF COLUMBIA. 


Designation of Record. 

Filed July 8, 1921. 

******* 

The Clerk will please prepare the transcript of record on appeal 
in the above entitled case and include therein the following: 

1 Declaration and accompanying affidavit. 

2. Pleas and accompanying affidavit; 

3. Joinder of Issue; 

4. Stipulation filed July 6, 1921; 

25 5. Judgment; 

6. Memorandum of the deposit with the Clerk of Fifty 
Dollars in lieu of appeal bond; 

7 Assignment of Errors; 

8. This designation. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 

No counter designation. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

A ttys, for Deft. 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
25, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 65479 at Law, wherein 
Grace Coleman is Plaintiff and The District of Columbia is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of July, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3696. Grace Coleman, appellant, vs. The District of Columbia. 
Court of Appeals, District of Columbia. Filed Jul. 26, 1921. 
Henry W. Hodges, clerk. 
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No. 3696. 


Grace Coleman, Appellant , 
vs. 

District of Columbia, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia in favor of the ap¬ 
pellee, defendant in an action brought by the appellant 
to recover a year’s salary claimed to be due appel¬ 
lant as a probationary (not a permanent) teacher in 
the public schools of the District of Columbia. 

The facts are set forth at length in the affidavits of 
merit (R. 3) and defense (R. 9), which it *was stip¬ 
ulated should together constitute and be taken as an 
agreed case. (R. 2)i 
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Appellant, who has since childhood had a curvature 
of the spine rendering her of diminutive stature, was 
appointed a probationary teacher by The Board of 
Education of the District of Columbia. She met all 
the conditions to which the appointment was subject, 
and tendered herself ready to perform the duties of 
the office, but was not permitted to serve. The ground 
of the refusal was her alleged inability to “stand the 
physical strain to which teachers are frequently sub¬ 
jected.’ ’ The amount claimed is Sixteen Hundred 
and Eighty Dollars ($1,680), which is the salary of 
the position, fixed by law, for the year for which ap¬ 
pellant was appointed. 

APPELLANT’S QUALIFICATIONS. 

Appellant was graduated from Howard University 
in 1914, completing a full four year’s course with the 
degree A. B. magna cum laude, having attained the 
second highest average rating which had ever there¬ 
tofore been given any student in that institution. 
Since the year 1915 she has been upon the list kept by 
the Board of Education of persons found qualified 
and eligible for appointment as teachers in the public 
high schools of the District of Columbia. Her place 
upon that list has been retained through seven ex¬ 
aminations. Upon five of these examinations she 
stood first among the successful candidates, and on 
two she stood second. At the last examination her 
rating was the highest. (R. 3, 4.) 

In the fall of 1915, appellant was appointed substi¬ 
tute teacher in the public high schools and served as 
such during two school years 1917-1919. In 1919 she 
was appointed temporary teacher in Class 6-A in the 
Dunbar High School and served as such during the 
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year ending June 30, 1920. • In the summer of 1920, 
she was appointed and served as a teacher in the va¬ 
cation schools. (R. 4). 

Appellant’s rating as a teacher, which) included, 
among other things, regularity at post of duty, class¬ 
room management, control and influence over pupils 
in and out of class rooms, health, tact, care in general 
appearance, voice, hearing, and eyesight, was “satis¬ 
factory,” with nothing to indicate that she or her 
work or physical condition was unsatisfactory in any 
particular whatsoever. (R. 4.) 

During her attendance upon high school and college 
as a student, aggregating eight school years, her ab¬ 
sences did not exceed six days. During her service as 
a teacher above referred to she was never absent from 
her duties except for two or three days at the time of 
the death of her father. (R. 4.) At no time has any 
complaint been made as to her qualifications for work 
as a teacher. On the contrary, the principal at the 
Dunbar High School where all of her service as 
teacher was rendered has stated that her work “was 
above reproach;” (R. 4) and the head of her depart¬ 
ment,—the department of languages, commended ap¬ 
pellant as one of the best teachers, if not the best 
teacher, in his department. (R. 5.) 

APPELLANT’S APPOINTMENT. 

% 

About September 14, 1920, appellant received from 
Mr. Bruce, assistant superintendent of the public 
schools, a letter advising her that he was submitting 
a recommendation for her probationary appointment 
to a high school teachership subject to a special ex¬ 
amination by the authorities of the Health Office. 
(R. 5.) 
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Although the rules of the Board of Education re¬ 
quire that no person shall be appointed a teacher 
without first passing a physical examination (R. 9), it 
had not been the practice to insist upon this in the 
case of probationary teachers, and appellant pro¬ 
tested to the President of the Board of Education 
against the imposition of such a condition. (R. 5.) 
Nevertheless, she reported for the examination on 
September 16th, and the examination was completed 
on September 18th (R. 12), with the result that the 
medical officers making it reported her “capable 
of performing the duties of her position,” but added 
“that her physical condition is such that she should 
not be given a permanent appointment” (R. 8). 

On September 18th she received from the Secretary 
of the Board of Education a letter advising her that 
at a meeting of the Board held on September 15th, 
she had been appointed as teacher Class 6-A, and as¬ 
signed to the Dunbar High School, to take effect on 
and after September 1, 1920, and requesting her to 
report in person as soon as possible to the principal of 
that school, and further advising her of the necessity 
of her subscribing to the oath of office and requesting 
her to call at the Secretary’s office and fulfil that re¬ 
quirement. No other requirement or condition was 
contained therein, nor in any manner communicated to 
her by the Board nor its Secretary. (R. 5, 7.) 

BREACH OF APPELLEE. 

Appellant took the oath of office on September 18th, 
and reported for duty on the first day of the opening 
of school, September 20th, and on every succeeding 
school day until October 15th, but was not permitted 
to perform the duties of the position, although ten- 





dering herself as ready, willing and able to perform 
them. (R. 5, 6.) 

The reason for the refusal to allow her to serve is 
that on September 20th, the Health Officer of the Dis¬ 
trict of Columbia, in transmitting to the superinten¬ 
dent of schools the report of the medical inspectors of 
the public schools who examined appellant and found 
her physically qualified, added to his recital of the fact 
of their finding of fitness his own opinion that appel¬ 
lant was not ‘‘physically qualified to perform the du¬ 
ties of a teacher * in the public schools of this Dis¬ 
trict,^ because he did not believe that she “would be 
able to stand the physical strain to which teachers are 
frequently subjected/’ with the additional observation 
that should she be appointed she would seem entitled 
to share in the benefits of the Teachers’ Retirement 
Act, “which Would be unfair to the District.” (R. 7, 
8, 10.) As will be hereinafter demonstrated, the 
Health Officer never made any recommendation ad¬ 
verse to the probationary appointment (which is 
merely a temporary appointment for one year) which 
the Board had made. 

The affidavit of defense recites that “under date of 
September 21, 1920” (which was three days after ap¬ 
pellant had passed the physical test and taken the 
oath of office), “and as a result of the aforesaid phys¬ 
ical examination and the recommendations contained 
therein, the Superintendent of Public Schools issued 
an order rescinding the action of the Board of Educa¬ 
tion of September 15, 1920, making the probationary 
appointment” of appellant, and on October 6, 1920, 
the Board of Education passed the following resolu¬ 
tion: 


"Italics ours. 
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“Rescind the probationary appointment of Grace 
Coleman, as teacher, Class 6-A, Dunbar High 
School, meeting held September 15, 1920.” 

(R. 10, 12.) 

ASSIGNMENT OF ERRORS. (R. 13.) 

The trial court erred: 

1. In entering judgment herein for the defendant; 

2. In not entering judgment herein for the plain¬ 

tiff for the amount claimed in the declaration; 

3. In deciding that upon the agreed case, plaintiff 

was not entitled to recover herein; 

4. In deciding that upon the agreed case the de¬ 

fendant was entitled to judgment. 

POINTS OF LAW. 

I. When Appellant Complied with the Conditions or 
Requirements Contained in the Communication from 
the Board of Education, Through its Secretary, Notify¬ 
ing Her of Her Appointment, the Contract of Employ¬ 
ment was Complete and She at Once Became a Proba¬ 
tionary Teacher for the Period of One Year from Sep¬ 
tember 1, 1920. 

II. If, as Appellee Contends, the Appointment was 
Not Effective Until Plaintiff had Passed a Physical 
Examination, it Clearly Appears that this Condition 
was Also Met. 

III. The Attempted Rescission of the Appointment 
was of no Effect in any Aspect of the Case. 

It may be well at this point to invite the attention 
of the Court to the character of the appointment 
which was made. It is not contended that appellant 
was appointed a permanent teacher but merely a pro- 
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bat ionary teacher, which under the law is for the 
period of one year only. The Act of Congress (34 
Slat. 316) enacts (p. 320) that ‘‘the first year in group 
A, class 6, shall be probationary/’ This honorable 
court in the case of D. C. vs. Martin, 34 App. D. C. 
265, construed this sentence of the Act to mean that 
teachers so appointed should be subjected to a test of 
one year, after which, if they should desire permanent 
appointments, such appointments must be made as the 
result of some further action of the Board of Educa¬ 
tion. The Court held that “where the statute re¬ 
quires probationary service of fixed duration, appoint¬ 
ments must be for such definite period, ,, which the 
Court ruled that the statute fixed at one year. The 
claim in suit, therefore, is for one year’s salary as 
probationary teacher. The distinction between a pro¬ 
bationary appointment and a permanent appointment 
is particularly important when dealing with the lan¬ 
guage of the Health Officer in his letter to the Presi¬ 
dent of the Board of Education which has been men¬ 
tioned in the foregoing statement of facts and which 
will be alluded to again at a later stage of this brief. 

ARGUMENT. 

Point I. 

When Appellant Complied with the Conditions or 
Requirements Contained in the Communication from 
the Board of Education, Through its Secretary, Noti¬ 
fying Her of Her Appointment, the Contract of Em¬ 
ployment was Complete and She at Once Became a 
Probationary Teacher for the Period of One Year 
From September 1, 1920. 

The only notice which appellant received from the 
Board of Education of her appointment, and of the 
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terms and conditions thereof, was the communication 
of September 17, 1920, signed.: ‘‘By Order of the 
Board. Harry 0. Hine, Secretary,” in which she was 
advised that she had been appointed as teacher Class 
6-A and assigned to the Dunbar High School, the ap¬ 
pointment to take effect on and after September 1, 
1920, and she was therein instructed to report in per¬ 
son as soon as possible to the principal of said Dun¬ 
bar High School. The only thing therein required of 
her, in advance of assuming her duties, was that she 
“subscribe to the oath of office.” (R. 7.) 

Appellant received the above communication on the 
day following its date, namely on September 18th, 
and, in compliance with the specific direction therein 
contained, presented herself upon the same day at 
the office of said Board and took and subscribed the 
requisite oath before its secretary. She then imme¬ 
diately, and daily for several, weeks thereafter, re¬ 
ported in person to the principal of said High School. 
(R. 5.) 

Appellant had no notice or knowledge, prior to tak¬ 
ing the oath, that the Board of Education had placed 
any condition to her appointment. (R. 5.) It is true, 
as stated in appellee’s affidavit, that she had been in¬ 
formed, some days previous thereto, by assistant su¬ 
perintendent of schools Bruce that he was submitting 
a recommendation to the superintendent of schools 
for her probationary appointment to a high school 
teachership subject to a special examination by the 
authorities of the Health Office (R. 9); but it is not 
alleged in appellee’s affidavit that the superintendent 
of schools followed the recommendation of the assis¬ 
tant superintendent in this particular, or if he did, and 
so recommended to the Board, and the Board adopted 
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his recommendation as made, that plaintiff was ad¬ 
vised thereof. The physical examination was taken 
by her (a part on September 16th and a part on Sep¬ 
tember 18th) on account of the statement contained 
in Bruce’s said letter, so that no delay might ensue in 
the event that such a requirement should be made by 
the Board. This examination was taken in advance 
of the receipt by appellant of the aforesaid notice of 
her appointment. 

No question is raised by the appellee as to the power 
of the secretary of the Board to act for it in complet¬ 
ing this or other contracts of employment of teachers. 

The communication from said Secretary of Septem¬ 
ber 17th, above referred to, constituted an offer of 
such employment, and the terms thereof, and appel¬ 
lant accepted the same by taking and subscribing the 
oath, which under the terms of the offer Was the only 
condition precedent to her becoming a probationary 
teacher. 

This Honorable Court in a case brought against the 
United States Shipping Board Emergency Fleet Cor¬ 
poration 49 W. L. R. 418, where a similar question 
was involved, used the following language, in which it 
quoted from the opinion of the Supreme Court of the 
United States in the leading case of Merchants Bank 
v. State Bank, 10 Wall. 604, 645: 

“The contract is assailed upon the alleged lack 
of authority in the purchasing agent Wood to 
bind the corporation. It was not incumbent upon 
plaintiff to establish this officer’s authority, nor is 
defendant in position now to deny liability on 
this ground. There was nothing to put plaintiff 
upon notice that the purchasing agent lacked 
authority to represent the corporation. ‘ Where 
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a party deals with a corporation in good faith— 
the transaction is not ultra vires —and he is una¬ 
ware of any defect of authority or other irregu¬ 
larity on the part of those acting for the corpora¬ 
tion, and there is nothing to incite suspicion of 
such defect or irregularity, the corporation is 
bound by the contract, although such defect or 
irregularity in fact exists. If the contract can be 
valid under any circumstances, an innocent party 
in such a case has a right to presume their exis¬ 
tence, and the corporation is estopped to deny 
them. * * * The principle has become axiomatic 
in the law of corporations, and by no tribunal has 
it been applied with more firmness and vigor than 
by the court. * * * Corporations are liable un¬ 
der like circumstances. Merchants Bank v. State 
Bank, 10 Wall. 604, 645.’ ” 

It is not contended by appellant that contracts be¬ 
tween private corporations and public corporations 
are to be governed by precisely the same principles. 
The distinction between the two is stated in Story on 
Agency, Sec. 307a, in the following language: 

“It must also be noted that there is a broad 
distinction between the acts of an officer or agent 
of a public municipal corporation, and those of 
an agent for a private individual. In cases of 
public agents the Government or other public 
authority is not bound unless it manifestly ap¬ 
pears that the agent is acting within the scope of 
his authority, or he is held out as having author¬ 
ity to do the act, or is employed in his capacity 
as a public agent to make the declaration or rep¬ 
resentation for the Government.” (Italics ours). 

The case at bar comes within the last clause of 
the exceptions mentioned by Judge Story. A typical 
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case of this kind is Baker vs. School District No. 2, 
46 Vt. 189, where it appeared that the defendant had 
voted to build a schoolhouse on site “A” and chose a 
committee to superintend the construction. The com¬ 
mittee employed plaintiff to erect the building, but on 
site “B” instead of site “A”. Plaintiff had no 
knowledge of the vote of the School District locating 
the building nor that the committee had acted contrary 
to such vote. It was held that the plaintiff could re¬ 
cover, and the Court said: 

“In order to maintain the defence in this case, 
it would be necessary to hold that workmen thus 
employed are chargeable with knowledge ot the 
vote by the fact of the record, and that the com¬ 
mittee were acting without authority in employ¬ 
ing workmen to work on the house. The impro¬ 
priety of so holding is palpable upon the very 
statement; and moreover, it would be in contra¬ 
vention of both the principle and analogy of de¬ 
cided cases. The apparent authority is ample to 
make a valid employment in behalf of the district. 
It is warrantable for persons thus employed to 
presume that the committee are acting in the ex¬ 
ercise of their lawful authority.” * * * 

Point II. 

If, as Appellee Contends, the Appointment was not 
Effective Until Appellant Had Passed the Physical Ex¬ 
amination, it Clearly Appears That This Condition was 
Also Met. 

It is evident from the recitals contained in the state¬ 
ment of facts that the physical examination which ap¬ 
pellant took, and which was commenced prior to her 
notification of the action of the school authorities in 
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appointing her a probationary teacher without condi¬ 
tion (R. 12, 5), was taken, not as a result of the ap¬ 
pointment, but because of the statement in the letter of 
Mr. Bruce that he had recommended her appointment 
“ subject to a special examination ,’ 9 and because, on 
account of the fact that the schools were to open in a 
very few days, appellant desired to lose no time. The 
language of Mr. Bruce, and of the uncommunicated 
condition in the resolution of the Board, to the effect 
that the physical examination was to be a “special” 
one plainly indicates (as is admitted to be the fact) 
that notwithstanding the regulation of the Board that 
no teacher should be appointed without passing a 
physical examination (R. 9), it was not customary to 
insist upon this. (R. 5.) 

But without further discussion of this point the fol¬ 
lowing are demonstrated to be the facts: 

a. Appellant had been for five years upon the 
school board’s list of eligible teachers when she re¬ 
ceived this appointment. 

b. She was well known to the school authorities 
when she received the appointment involved in this 
suit (R. 4). 

c. She had been actually performing for more than 
three school years immediately prior to said appoint¬ 
ment the same duties which said appointment required. 
(R, 4, 6). 

d. Her diminutive stature was well known to the 
school officials. 

e. By actual service in the schools she had demon¬ 
strated her physical fitness for the position. (R. 4.) 

f. She was physically, intellectually, and morally 
fit, and her work had been commended by the school 
officials. (R. 4, 5.) 
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If the Court should hold that appellant’s appoint¬ 
ment was conditioned upon her passing the physical 
examination, then two questions present themselves: 
first, by whom was the examination to be made? and, 
second, did she pass the examination? 

By whom was the examination to be made? 

This question is clearly answered by Section 29 of 
the Rules for the Government of the Public Schools of 
the District of Columbia quoted on page nine of the 
record. This section enacts that 

‘ ‘ Examination of applicants * * * for appoint¬ 
ment as teachers * * * to determine their phys¬ 
ical fitness for * * * appointment, will be made 
when requested by the Board of Education by a 
medical inspector or medical inspectors of schools 
detailed for that purpose by the Health Officer. 
(R. 9.) ” 

It is important to note that the examination was not 
to be made by the Health Officer, nor was there any 
regulation which made it incumbent upon him to make 
any report or recommendation in the premises. 

The examination was made by Drs. McAtee and 
Tayler-Jones, who the record shows were “ medical in¬ 
spectors of schools.” (R. 8, 10). 

Did Appellant Pass The Examination? 

The report of these medical inspectors states, 

“It is the opinion of the medical officers that 
this teacher is capable of performing the duties of 
her position.” 
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It cannot, therefore, be successfully disputed that the 
medical inspectors, who were under the regulations of 
the Board required to pass upon the question of ap¬ 
pellant’s fitness, reported in unequivocal language that 
she was tit. 

If there had been nothing further in that report 
this litigation w T ould not have become necessary; but 
the medical inspectors added to their report as expres¬ 
sion of their opinion 4 4 that her physical condition is 
such that she should not be given a permanent ap¬ 
pointment.” (R. 8). It is perfectly evident that the 
medical inspectors had in mind the difference between 
a probationary appointment and a permanent appoint¬ 
ment. They reported her physically fit for the ap¬ 
pointment which had been made, but, in order to ob¬ 
viate the necessity of a further examination in case 
the Board should at the end of her probationary year 
consider appellant for permanent appointment, they 
anticipated that contingency and expressed in ad¬ 
vance the opinion that, for the reasons given in their 
report, no such permanent appointment should be 
made. 

The Health Officer in transmitting the medical in¬ 
spectors’ report, had the same distinction in mind, for 
he stated (R. 7). 

“The medical inspectors, however, report that 
the applicants in their opinion are capable of per¬ 
forming the duties of a teacher, but do not recom¬ 
mend their permanent appointment.” 

The Health Officer then continues as follows: 

“After reading the reports of the inspectors, I 
am of the opinion that neither Miss Coleman nor 



15 


i 


Mr. Spratlin are physically qualified to perform 
the duties of a teacher in the public schools of 
this District, and I do not believe they would be 
able to stand the physical strain to which teachers 
are frequently subjected. Then again should 
they be appointed they would it seems to me be 
entitled to share in the benefits of the Teachers’ 
Retirement Act, which, in view of their physical 
condition, I feel would be absolutely unfair to the 
District. While I sympathize to the fullest extent 
with both of these applicants, yet in view of all 
the facts in the case and in the interest of the 
school children, I believe it would be unwise and 
inadvisable to appoint them as teachers in the 
public schools.” 

As has been hereinabove pointed out, it was not in 
the province of the Health Officer to express any 
opinion, and should he have expressed an opinion to 
the effect that an appointment which had been made by 
the Board, subject to a single condition which had 
been complied with, was unwise, it would have been 
quite immaterial. But it is manifest that the Health 
Officer did not express an opinion or make any recom¬ 
mendation against the probationary appointment of 
appellant. This is evident from his allusion to the 
Teachers’ Retirement Act, with which he showed thor¬ 
ough familiarity, and which embraces within its pro¬ 
visions only teachers permanently employed by the 
Board of Education. (Act approved January 15, 1920, 
Section 14; 41 St at. 387, 389). 

The Health Officer gave it as his opinion that Miss 
Coleman was not physically qualified to perform the 
duties of a ‘ ‘ teacher” in the public schools because 
she would in that case be entitled to share in the bene¬ 
fit of the Teachers’ Retirement Act. As the Retire- 








16 


ment Act itself defines the word “teacher” as includ¬ 
ing only teachers permanently employed, the Health 
Officer’s use of the word “teacher” in that connection 
cannot be construed as a recommendation against ap¬ 
pellant’s probationary employment. 

The result is, even should the Court reach the con¬ 
clusion that appellant’s appointment as probationary 
teacher was conditioned upon her taking and passing 
a physical examination, the reports of that examina¬ 
tion show beyond question that she was “capable of 
performing the duties of her position” (McAtee and 
Tayler-Jones) (R. 8). And, hence the condition was 
satisfactorily met by appellant. No claim is, nor has 
been at any time, asserted by appellant that her ap¬ 
pointment was to a permanent position as teacher; 
but she claims that the Board of Education made a 
contract with her to teach in the Dunbar High School 
for one year from September 1, 1920, as a proba¬ 
tioner in accordance with the provisions of law (Act 
of June 20, 1906, Section 2, 34 Stat. at Large, 316). 

It is not necessary to argue that the action of the 
Board in appointing appellant and in communicating 
its action to appellant, and the action of appellant in 
accepting the appointment and complying with the 
terms thereof, constituted a contract binding as well 
upon the Board of Education as upon the appellant. 

As it is admitted that appellant has at all times 
since her appointment been ready, willing and able to 
fully perform said contract, and that she has not 
been permitted by the Board of Education to do so, 
or been paid any portion of the compensation fixed by 
law, it follows that she is entitled to recover that com¬ 
pensation in this suit, and it is that amount which she 
claims in her declaration. (R. 5, 6, 2.) 
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Point III. 

The Attempted Rescission of the Appointment Was 
of no Effect in Any Aspect of the Case. 

It is sufficient to point out that if there were no con¬ 
tract between appellant and the Board of Education 
there was nothing to rescind; i. e., if the appointment 
was conditioned upon appellant passing a physical 
examination and she failed to pass such examination, 
that was the end of the matter, and no further action 
on the part of the Board of Education was required. 

On the other hand, if the appointment was uncon¬ 
ditional, or if conditional, the condition was fulfilled 
by appellant, and she otherwise complied with the re¬ 
quirements (and it is admitted that she did), the con¬ 
tract being complete, the Board possessed no power, 
statutory or otherwise, to rescind the same. 

The statute governing the Board in the matter of 
the separation of teachers from the school system, 
and the authorities in this jurisdiction construing this 
statute, clearly indicate the methods by which an un¬ 
satisfactory teacher may be lawfully removed; and 
neither in the statute, nor in any decision construing 
the same, is there any suggestion that the Board of 
Education has any more right to rescind a contract 
with a teacher than it has to rescind any other con¬ 
tract. 

It is respectfully submitted that the judgment be¬ 
low should be reversed, with directions that judgment 
be entered for the plaintiff for the amount claimed. 

Walter C. Cle'phane, 

J. Wilmer Latimer, 
Gilbert L. Hall, 
Attorneys for Appellant. 
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No. 3696. 


GRACE COLEMAN, Appellant, 

vs. 

DISTRICT OF COLUMBIA, Appellee. 


BRIEF FOR APPELLEE. 


Statement of Case. 

Appellant, for approximately five years prior to Septem¬ 
ber, 1920, had been taking examinations for position as 
teacher in the public schools, in all of which she was suc¬ 
cessful, and as a consequence had been placed upon the 
School Board’s list of eligibles; during that time she had 
received several temporary appointments and had become 
known to the Assistant Superintendent of Schools and other 



school officials, but had not received an appointment^as a 
probationary or a permanent teacher. On or about Septem¬ 
ber 14, 1920, she received a letter from the Assistant Super¬ 
intendent of Public Schools, advising her that he was sub¬ 
mitting to the Superintendent of Schools a recommendation 
for her probationary appointment to high-school teacher- 
ship, but that it would be subject to a special physical ex¬ 
amination by the Health Officer (Record, pages 3, 4, and 5); 
on September 15, 1920, the Superintendent of Schools made 
a written recommendation for the appointment of appellant 
as probationary teacher, “Subject to special examination by 
Health Department to determine physical fitness” (Record, 
page 10), this recommendation having been drawn up in 
advance, probably as a result of previous consultations with 
the Assistant Superintendent, and being dated September 7, 
1920, but not officially presented to the attention of the 
Board of Education until September 15th, the date of the 
Board meeting; on September 15th, the Board of Education, 
according to the official minutes (Record, page 12), ap¬ 
pointed appellant a teacher in class 6A, Dunbar High School, 
“Subject to special examination by Health Department;” 
appellant protested to the Board against being required to 
undergo the examination, but nevertheless did consent to 
take same, and, according to her brief (page 9), “The 
physical examination was taken by her (a part on Septem¬ 
ber 15th and a part on September 18th) on account of the 
statement contained in Bruce’s said letter, so that no delay 
might ensue in the event that such a requirement should 
be made by the Board.” On September 18th, according to 
her affidavit (Record, page 5), she received a letter from the 
Secretary of the Board of Education, dated September 17, 


3 


1920, advising her of her appointment, but not stating that 
it was subject to special examination (Record, page 7). On 
this same day (September 18, 1920), she completed the 
physical examination started on September 16th, and also 
called up the office of the Secretary and took the usutfl oath 
of office. 

On September 20, 1920, the Superintendent of Schools 
received from the Health Officer a report as to the result of 
the examination of appellant, and also another applicant, 
a Mr. V. B. Spratlin, in which report he advised that he was 
“of the opinion that neither Miss Coleman nor Mr. Spratlin 
are physically qualified to perform the duties of a teacher in 
the public schools of this District,” and that he believed “it 
would be unwise and inadvisable to appoint them as teachers 
in the public schools” (Record, pages 7 and 8). In that 
report, the Health Officer enclosed a copy of the report of 
the medical inspectors who actually made the examination, 
which report by the medical inspectors was directed to the 
Health Officer and is as follows: 

“Commissioners of the District of Columbia, 
“Health Department, 

“Washington. 

“September 20, 1920. 

“To Health Officer: 

“I beg to report as follows, on the physical examina¬ 
tion of Miss Grace Coleman, a probationary ap¬ 
pointee as teacher in the Dunbar High School: 

“The examination was made by Dr. Macatee and 
Dr. Taylor Jones, medical inspectors of schools, and 
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reveals the following physical defects: Marked curva¬ 
ture of the spine with resulting deformity of the chest, 
these deformities having produced a diminutive stat¬ 
ure with limitation of the range of motion of the 
neck. The pulse is abnormally quick, although the 
heart appears to be normal. The lungs do not give 
positive evidence of disease, but there are a few 
crackling rales to be heard over the right apex an¬ 
terior. The vision is defective but fully corrected by 
glasses. It is the opinion of the medical officers that 
this teacher is capable of performing the duties of her 
position, but that her physical condition is such that 
she should not be given a permanent appointment. 

“Respectfully, 

“H. C. MACATEE, M. D., 
“Per J. A. M., 

“Medical Inspector of Public Schools. 
“H. C. M./B. L. B. 

i 

“I certify the above to be a true copy. 

“HARRY 0. HINE, 
“Secretary Board of Education. 

“M. E.” 

This report of the medical inspector also appears in the 
record at page 8, with the exception of the introductory 
paragraph and the conclusion. 

As a result of this examination and the recommendations 
contained in the report thereon, the Superintendent) <of 
Schools deemed it advisable not to permit appellant to as¬ 
sume office, and she was so informed when she applied, on 
September 20th, to begin teaching; and on September 21st 
the Superintendent recommended the rescission or cancella¬ 
tion of the action of the Board, of September 15, 1920 (Rec- 
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ord, page 10), the matter being taken up officially by the 
Board at its meeting on October 6, 1920, and the recom¬ 
mendation of rescission ratified and adopted (Record, page 
12 ). 

Appellant therefore brings this action for breach of what, 
according to her interpretation, was a binding contract en¬ 
gaging her to teach, claiming her salary for her probation¬ 
ary year. 

The sections of the statutes, the rules, and the regulations, 
material to be considered, are as follows: 

Act of June 20, 1906 (34 Stat., 316, etc.): 

“Sec. 2. That the control of the public schools of 
the District of Columbia is hereby vested in a Board 
of Education to consist of nine members. * * * 

They shall appoint a secretary, who shall not be a 
member of the Board, and they shall hold stated 
meetings. * * * No appointment * * * of 

any * * * teacher * * * shall be made by 

the Board of Education, except upon the written 
recommendation of the Superintendent of Schools. 
The Board shall determine all questions of general 
policy relating to the schools. * * * The Board 

shall appoint all teachers in the manner hereinafter 
prescribed. * * * 

“Sec. 6. * * * That no teacher or officer in 

the sendee of the public schools of the District of 
Columbia at the time of the passage of this act shall, 
by the operation of this act, be required to take any 
examination, either mental or physical, to be con¬ 
tinued in the service. * * 
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Act of March 3, 1903 (32 Stat., 969): 

“For Medical Inspectors.— For twelve medical 
inspectors of public schools, four of whom shall be of 
the colored race, at five hundred dollars each, six thou¬ 
sand dollars: Provided, That said inspectors shall be 
appointed by the Commissioners only after competitive 
examination, and shall have had at least five years’ 
experience in the practice of medicine in the District 
of Columbia, and shall perform their duties under 
the direction of the Health Officer and according to 
rules formulated from time to time by him, which 
shall be subject to the approval of the Board of 
Education and the Commissioners.” 

Rules for the government of the public schools of the Dis¬ 
trict of Columbia: 

“1. The Superintendent of Schools shall execute 
all orders as directed by the Board. * * * He 

shall nominate in writing all officers and teachers 
and recommend in writing all promotions, reduc¬ 
tions, transfers and dismissals. 

“22. No person shall be appointed a teacher or re¬ 
appointed after a leave of absence obtained for rea¬ 
sons affecting his health, without first passing such 
physical examination as may be prescribed by the 
Health Officer.” 

Regulations governing the medical inspection of public 
schools in the District of Columbia: 

“Sec. 29. Examination of applicants for admis¬ 
sion to the normal school, of pupils in that school 
seeking graduation, and of applicants for appoint¬ 
ment as teachers or janitors, to determine their phys¬ 
ical fitness for admission, graduation or appointment, 





will be made when requested by the Board of Educa¬ 
tion by a medical inspector or medical inspectors of 
schools detailed for that purpose by the Health Offi¬ 


cer. 


yj 


ARGUMENT. 

I. 

The District of Columbia can be bound by the ap¬ 
pointment of a teacher only when such appointment 
is made by the Board of Education, officially acting as 
such, in the manner prescribed by the statute; and no 
action of the Secretary of the Board can constitute a 
legal substitute therefor. 

The selection of public school teachers is a most im¬ 
portant function, involving the public interests and welfare, 
and in order to insure that the children of the District shall 
receive the very best instruction, and that the choice of 
teachers shall be based upon careful deliberation and not 
upon haphazard expediency or individual bias, Congress 
has wisely prescribed that the mode of appointment shall 
be by the official action of the Board of Education, acting 
as such, upon the written recommendation of the Super¬ 
intendent of Public Schools, and after the applicant has 
previously passed such examinations as may be prescribed 
by the proper authorities. The act of June 20, 1906 (State¬ 
ment of Case, supra), provides that “The Board shall ap¬ 
point all teachers in the manner hereinafter prescribed,” 
and that “no appointment * * * of any * * * 

teacher * * * shall be made by the Board of Educa- 
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tion, except upon the written recommendation of the Super- 
. intendent of Schools.” 

Appellant (“Point I,” Appellant’s Brief, page 7) seeks to 
bind the people of the District of Columbia for an alleged 

appointment depending for its validity not upon the official 
action of the Board of Education, as prescribed by Congress, 

but upon the action of the Secretary of the Board in sending 
her a written notice that she had been appointed, which 
notice failed to state the condition as to physical examina¬ 
tion required by the Board; in other words, she attempts 
to substitute the action of the Secretary of the Board for 
the official action of the Board, and maintains that the un¬ 
authorized action of the Secretary is the official action of 
the Board by virtue of the doctrine of apparent authority 
and estoppel. 

In following this theory to its logical conclusion, it is ob¬ 
vious that such a rule would absolutely set aside the stat¬ 
ute and defeat the service to the public intended to be se¬ 
cured from the selection of its teachers in the manner pre¬ 
scribed by Congress, and that instead of a candidate who 
had fulfilled all of the requirements and had been officially 
appointed by the Board, the school children and the public 
might have foisted upon them one who, by reason of a 
mistake of a subordinate ministerial officer, has been enabled 
to force himself into the position contrary to the real intent 
and purpose and desire of the lawmakers and of the public. 
For instance, two candidates might be officially appointed 
by the Board subject to physical examination, one of whom 
might unquestionably pass and be accepted by the Board 
and the other of whom might unquestionably fail to pass a 
physical test and be rejected by the Board; the Secretary of 
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the Board, through mistake, might send a notice to the one 
not passing, notifying him that he had passed and to report 
for duty. According to the theory of appellant, the one 
who had not passed, but had received notification that he 
had passed, would be entitled to insist upon appointment. 
Again, the Superintendent might recommend in writing 
the appointment of two candidates and the Board, by official 
action, might adopt the recommendation as to one and pass 
an order appointing him, but might reject the recommenda¬ 
tion as to the other; according to the theory of appellant, if 
the Secretary, through mistake, sent a notification of ap¬ 
pointment to the one who had been rejected, he could never¬ 
theless insist upon appointment in spite of the action of the 
Board rejecting him, and absolutely contrary to the pre¬ 
scription of the statute, the intent of Congress, and the pub¬ 
lic interests. Reason and public justice could not admit of 
such a rule, and the court decisions so declare. 

In Taggart vs. School District, 188 Pac., 908; 96 Oregon, 
422-31, mandamus had been brought by a school teacher for 
reinstatement, and the court, in denying her claim, said, in 
part, as follows: 

“In subdivision 7 of section 1 of that act, treating 
of the duties of the board of directors, it is said: 

“ ‘The board at a general or special meeting called 
for that purpose, shall hire teachers, and shall make 
contracts with such teachers which shall specify the 
wages, number of months to be taught, and time 
employment is to begin, as agreed upon by the par¬ 
ties, and shall file such contracts in the office of the 
district clerk/ 

“It is further said in subdivision 17 of the same 
section: 
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“ ‘Any duty imposed upon the board as a body 
must be performed at a regular or special meeting,, 
and must be made a matter of record. The consent 
to any particular measure obtained of individual 
members when not in session is not an act of the 
board, and is not binding upon the district. If a 
contract is made without authority of the board, the 
individual making such contract shall be personally 
liable’. 

“The manifest purpose and spirit of the statute, 
and the only reasonable construction that can be 
given it, is that the relation of teacher cannot be 
created except by a written contract embodying the 
terms prescribed by the statute. The duty thus im¬ 
posed upon the board is not delegable. The directors 
have been elected by the people to perform a duty 
requiring their judgment. It is not a ministerial 
function which may be performed by another. The 
injunction of the statute to the effect that this must 
be done at a meeting of the board and made a matter 
of record, and that the consent of individual mem¬ 
bers when not in session is not an act of the board 
and is not binding upon the district, accentuates this 
principle. 

“4. The plaintiff had no right to rely upon the 
action of the superintendent as a basis of service in 
the capacity of teacher so as to become ultimately 
one of the permanently employed teachers. A 
knowledge of the law is imputed to her. There is 
no such thing as apparent scope of authority in one 
professing to act as agent for a public municipality 
of which the powers and their manner of exercise are 
so strictly and minutely defined by statute. The laiv 
prescribes the scope and extent of the authority of 
those acting for the district, and no one can conceal 
himself behind the camouflage of apparent authority. 
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If one contracts with another professing to act as 
agent of the district, it is at the peril of the contract¬ 
ing party. It does not bind the district unless the 
regular procedure is followed. This is the express 
command of the statute. As said in Murphy vs. 
City of Albina, 22 Or., 106, 114 (29 Pac., 353, 356; 
29 Am. St. Rep., 57): 

“ ‘A sufficient answer to the suggestion that the 
conclusion we have reached works a hardship upon 
plaintiff, who in good faith performed the extra work, 
supposing that the persons who directed it to be done 
were authorized to do so, is, that every person dealing 
with the agents of a municipal corporation must at 
his peril see that such agents are acting within the 
scope of their authority and line of their duty, and 
if he make an unauthorized contract he does so at his 
own risk. The courts cannot disregard the well- 
settled rules of law in order to avoid an apparent in¬ 
justice in a particular case’. 

“Called upon to prove the disputed allegation of 
the writ that she was continuously employed by the 
district as a regularly appointed teacher, she failed 
to produce the only evidence recognized by the 
statute, to wit, a written contract with the directors 
entered into at a meeting of the board. A t her peril 
she depended upon her transactions with the superin¬ 
tendent, who really had no authority and if he had, 
could not and did not exercise it as the law requires ” 

In Pugh vs. School District, 114 Mo. App., 688; 91 S. W., 
471, in an action to recover salary as a school teacher by 
reason of alleged breach of contract, the court, in denying 
the claim, said as follows: 

“Ellison, J.: Plaintiff claims that he was em¬ 
ployed by defendant school district to teach school 
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for a period of three months at thirty-three and one- 
third dollars per month; and that after teaching for 
seven days the directors refused to permit him to con¬ 
tinue, though he was always willing and ready to 
perform the contract. He recovered judgment in 
the trial court for one hundred dollars. 

“Plaintiff was shown to be duly qualified, under 
the requirements of our statute, to teach school. But 
he does not show that he was legally employed by 
the board of directors. He had a formal written 
contract signed by the president of the board of di¬ 
rectors and himself and attested by the clerk. But 
there was no board meeting authorizing his employ¬ 
ment. His employment came in fact from a verbal 
understanding between him and two of the three 
directors had on April 4th just before the expiration 
of the terms of such directors. The next day a new 
directory was elected at a regular annual meeting and 
the legality of his contract was questioned by the 
board. 

“A teacher cannot be legally employed to teach 
school by the individual directors. The employment 
must be made by the members as a board, at a regular 
or special board meeting. 

“Stress seems to be laid upon the fact that the con¬ 
tract is regular upon its face—that it is duly signed 
and attested. But such contracts though appearing 
regular, are not conclusive of their legality and bind¬ 
ing force. If that were the rule, it is easy to see how 
the statute and the general law governing such corpo¬ 
rate bodies might be wholly set aside.” (Italics 
ours.) , 

In Barton vs. School District, 77 Ore., 30; 150 Pac., 251, 
the contract of hiring had been signed by the school directors 
individually, but had not been passed upon by them as a 
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board, and in an action for breach of contract, the court, 
in denying the claim, said: 

“2. It is a principle settled by numerous decisions 
that where a power is given to a corporation to do an 
act, and the particular method by which that power 
is to be exercised is pointed out by statute, the mode 
is the measure of the power. Here the power or 
duty to employ teachers is prescribed, and the particu¬ 
lar method by which that power shall be executed is 
also pointed out, and not only is this the case, but the 
statute adds the mandatory words: 

“ ‘Any duty imposed upon the board as a body 
must be performed at a regular or special meeting, 
and must be made a matter of record.’ 

“It was the duty of the board to hire the teachers 
and to enter into and sign contracts. This duty 
they attempted to perform and finish outside of a 
regular or special meeting, and their action w T as void 
and amounted only to a personal contract of the di¬ 
rectors signing.” 

In Roland vs. Reading School District, 161 Pa. St., 102; 
28 Atl., 995, the President of the school board had been 
authorized by resolution of the board to make a contract of 
a certain tenor wfith the plaintiff for supplies. The Presi¬ 
dent made the contract, but inserted a provision not author¬ 
ized by the action of the school board. The court, in deny¬ 
ing that the action of the President was binding upon the 
school district, staled: 

“The defendant’s second point presented this ques¬ 
tion to the court below. It requested the court to 
instruct the jury that the contract really agreed upon 
is found in the bids of the plaintiff and the resolu- 
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tions accepting them, and that ‘Roland, the plaintiff, 
was bound to know what that contract was. If the 
jury find that the President of the district or any 
members thereof had the contract changed ivithout 
action by the school board, such change would be 
unauthorized and the plaintiff cannot recover! The 
point was refused. It should have been affirmed. 
The plaintiff’s right to recover from the school dis¬ 
trict in excess of the cost of the books did not depend 
on the action of the President or any member of the 
school board, but upon the action of the board sitting 
as such. 

“School directors can bind the district they repre¬ 
sent only when they act in their official character, 
and the best evidence of their official action is the 
minute or record of their actions kept by the proper 
officer. * * * The plaintiff was bound to know 

what contract the board had authorized its President 
to make. It was not too late therefore for the dis¬ 
trict to repudiate any provision of the written con¬ 
tract to which it had not given its assent, or which had 
not been brought to its attention subsequently and 
ratified by it.” 

To the same effect see: 

Armstrong vs. Board of Education, 160 Pac., 414; 
173 Cal., 217. 

Mitchell Free School of Martin County vs. Baker, 
101 N. E., 1037; 53 Ind. App., 472. 

Morse vs. Montville, 99 Atl., 438. 

Montenegro Riem Music Co. vs. Board of Education, 
145 S. W., 740; 147 Ky., 720. 

Coberly vs. Gainer et al., 72 S. E., 790; 69 W. Va., 
699. 



Turney vs. Bridgeport, 55 Conn., 412; 12 Atl., 520. 
Silver Burdette Co. vs. Ind. State Board of Education, 
35 Ind. App., 438; 72 N. E., 829. 

Platter vs. Board, 103 Ind., 360; 2 N. E., 544. 
Independent School District of Douds vs. McClure, 
113 N. W., 554; 136 Iowa, 122. 

School District vs. Brown, 43 Pac., 102; 2 Kans. 

App., 309. 

State ex rel. Dunn vs. Freed, 10 Ohio Cir. Ct., 294. 
Honaker vs. Pocatalico Board of Education, 24 S. E., 
544; 42 W. Va., 170. 

Appellant cites two cases to support her position. The 
first of them (Appellant’s Brief, page 9), Eichberg vs. U. S. 
Shipping Board and Emergency Fleet Corporation, 49 W. 
L. R., 418, clearly appears, from a reading of the original 
report, to have no application to the present situation; it 
was specifically decided that the defendant was not a public, 
but a private, corporation, with power to make its own con¬ 
tracts and determine the extent of the authority of its agents, 
and was not restricted in that respect by statutory prescrip¬ 
tion. This, of course, is an entirely different situation from 
a municipal corporation with limited powers of contract 
prescribed by statute to be followed and of which all must 
take notice and act with reference thereto at their peril. So 
far as municipal corporations are concerned, the rule of the 
Federal courts on the general principle was laid down in 
Sheridan vs. City of N. Y., 145 Fed., 835, 837, as follows: 

“Many authorities establish the proposition that 
persons dealing with municipal corporations are re¬ 
quired to know the extent of the authority of the 
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agent with whom they deal. One of the latest is 
Stone vs. Bank of Commerce, 174 U. S., 412; 19 Sup. 
Ct., 747; 43 L. Ed., 1028, where it was said (page 
424 of 174 U. S., page 752 of 19 Sup. Ct., 43 L. Ed., 
1028): 

“ 'Parties dealing with a municipal corporation are 
bound to know the extent of the powers lawfully 
confided to the officers with whom they are dealing 
in behalf of such corporation, and they must guide 
their conduct accordingly.’ ” 

The same rule is laid down even as to private corporations 
in cases where the authority of the agent is limited: 

"a party dealing with the agent of a corporation must 
at his peril ascertain what authority the agent pos¬ 
sesses and is not at liberty to charge the corporation 
by relying upon the agent’s assumption of authority, 
which may prove, as it did in this case, to be entirely 
unfounded” (Philip Carey Co. vs. Thyson, 39 App. 
D. C., 233, 237). 

The other case cited by appellant (Appellant’s Brief, page 
11), Baker vs. School District, 46 Vt., 189, in so far as it 
attempts to establish the doctrine of reliance upon apparent 
authority, is at variance with the universal rule to the con¬ 
trary, as shown by the cases hereinbefore cited; but a care¬ 
ful reading of the case indicates that the court gave a bad 
reason for a sound conclusion, inasmuch as there were par¬ 
ticular circumstances present therein, amounting to acquies¬ 
cence and ratification within the power of the defendant. 
That the Vermont courts, on the contrary, recognize the prin¬ 
ciple that where there has been statutory power conferred 
upon a school board or a committee as to its contracts, that 
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statutory direction and limitation must be observed, and 
that a failure to do so is fatal, is seen from the case of 
Goodrich vs. School District, 26 Vt., 118, where a school 
teacher sought to recover for services actually performed, 
but, because of failure to pass the required preliminary ex¬ 
amination, the court denied him relief, stating: 

“To hold that the plaintiff can recover in this case 
would be not only to dispense with the statute, but 
also with the necessary qualifications of a teacher in 
point of fact; and this would be to repeal the statute 
in its very spirit. The cause of education is peculiarly 
in the hands of the Legislature, and the object of the 
statute was to guard against the employment of in¬ 
competent teachers. 

“Whether the plaintiff could have a remedy against 
the committee, for inducing him to go on with his 
school without an examination, is a point not before 
us. Certainly they could not bind the school district 
by waiving the express provisions of the statute.” 

To the same effect, see the following Vermont cases: 
Baker vs. School District, 12 Vt., 192. 

Welch vs. Brown, 30 Vt., 586. 

The quotation from Story on Agency (Appellant’s Brief, 
page 10) clearly would have no application in cases where 
the statute prescribed the procedure to be followed. 

Inasmuch as it clearly appears from the foregoing that 
the appointing power cannot be transfered, either intention¬ 
ally or by estoppel, from the Board of Education to the 
Secretary of the Board of Education, and that as appellant 
cannot rely for support upon any action of the Secretary, 


3j 


18 


it follows that her claim to appointment as a teacher must 
depend upon the official action of the Board and the ques¬ 
tion of whether or not the official action of the Board re¬ 
scinding her appointment is final. The Board, and not the 
Secretary, is supreme. 

II. 

A. The Board has the power to require a physical 
examination of probationary, as well as permanent, ap¬ 
pointees, and to make rules to that end; and in doing 
so has selected the Health Officer as its medical adviser 
for that purpose. 

It is believed that appellant will not deny that it is neces¬ 
sary that public-school teachers shall be physically as well 
as mentally qualified to teach. If such be the case, it fol¬ 
lows that the public and the school children have the right 
to require that a probationary, as well as a permanent, 
teacher shall be so qualified; neither the public nor the 
school children are concerned, from the standpoint of serv¬ 
ice, with whether or not the teacher be probationary or 
permanent; they expect and are entitled to full and efficient 
service. 

Appellant contends (Appellant’s Brief, page 13) that 
there was no authority requiring or permitting the Health 
Officer to make the examination or to report thereon. The 
statute provides “that the control of the public schools of the 
District of Columbia is hereby vested in a Board of Educa¬ 
tion,” and that “the Board shall determine all questions of 
general policy relating to the schools” (act of June 20, 1906; 
Statement of Case, »upra ); it follows that the responsibility 
for insuring physical fitness in teachers is placed upon the 
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Board as part of the administration of its public trust and 
that it has the power to make such rules as may be necessary 
to bring about that result (District of Columbia vs. Dean, 38 
App. D. C., 182, 186). The Board accordingly formulated 
Rule 22, providing that no person shall be appointed a 
teacher without first passing such physical examination as 
may be prescribed by the Health Officer (Statement of Case, 
supra), and in accordance with that rule the Board, as ap¬ 
pears from the official minutes of September 15, 1920 
(Record, page 12; Statement of Case, supra), in making the 
appointment of appellant, provided and embodied in that 
order of appointment the condition that it should be “sub¬ 
ject to special examination by the Health Departments The 
act of March 3, 1903 (Statement of Case, supra), relating to 
medical inspectors, provides that such medical inspectors 
“shall perform their duties under direction of the Health 
Officer and according to rules formulated from time to time 
by him, which shall be subject to approval of the Board of 
Education and the Commissioners.” Among the rules so 
authorized is section 29 (Statement of Case, supra), which 
provides that examination of applicants for appointments as 
teachers to determine their physical fitness for appointment 
will be made when requested by the Board of Education by 
medical inspectors detailed for that purpose by the Health 
Officer. Inasmuch, then, as Rule 22 provides that the phys¬ 
ical examination shall be such as may be prescribed by the 
Health Officer and the act of 1903 provides that the medical 
inspectors shall perform such duties as may be prescribed 
by the Health Officer, and section 29 provides that the par¬ 
ticular medical inspector making the examination shall be 
detailed by the Health Officer, it would seem clear that such 
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physical examinations are lawfully made by the Health 
Officer, acting through one of his medical inspectors, and 
that the report of the result of such examination should 
officially emanate from the Health Officer to the Board, and 
that it is very properly the advice of the Health Officer, based 
upon his own experience and his own interpretation of the 
report to him of the medical inspector, which is intended 
for the guidance of the Board. Accordingly, in the present 
case the report of Doctors McAtee and Taylor-Jones was 
properly directed to the Health Officer and not to the Board 
of Education (Statement of Case, supra ); and the Health 
Officer, in due course, reported to the Board his advice and 
conclusions (Statement of Case, supra). 

B. Appellant did not pass the examination. 

It should be borne in mind at the outset that a probation¬ 
ary appointment is the first step towards a permanent ap¬ 
pointment. In District of Columbia vs. Martin, 34 App. 
D. C., 265, 267, in discussing probationary appointments, 
the court said that the purpose of a probationary appointment 
was “to subject the applicant for permanent appointment to a 
period of trial that the applicant’s qualifications, capacity, 
and desirability might be determined before final appoint¬ 
ment.” Of course, this presupposes that the applicant has 
already passed, at entrance, such mental and physical tests 
as may have been prescribed, and that in that test the ap¬ 
plicant showed qualifications, both mental and physical, 
sufficient to indicate prima facie ability ultimately to become 
a permanent appointee, as otherwise even a probationary ap¬ 
pointment could not be justified. Every applicant for a 
probationary appointment is thus necessarily considered a 
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potential permanent appointee. Consequently, if, at the out¬ 
set, it appears that the applicant, because of permanent 
physical disability, can never hope to qualify for permanent 
appointment, a probationary appointment would be a use¬ 
less proceeding—a period of trying out the applicant on 
probation, at the expense of the public, which could not 
possibly eventuate in permanent appointment; two periods 
of probationary experimentation (one for the applicant phys¬ 
ically disabled and one for the succeeding applicant) for the 
same position, which would be contrary to efficient admin¬ 
istration on the part of the Board and a violation of economic 
standards. 

It was from this standpoint, undoubtedly, that the medical 
inspectors, as well as the Health Officer, disqualified appel¬ 
lant. The medical inspectors, after particularly noting the 
curvature of the spine and other specific physical defects, in 
giving their opinion, based upon the general condition of 
appellant, stated: “It is the opinion of the medical officers 
that this tea-cher is capable of performing the duties of 
her position, but that her physical condition is such that she 
should not be given a permanent appointment.” The 
Health Officer likewise, in his report to the Board of Edu¬ 
cation, states that “After reading the reports of the in¬ 
spectors, I am of the opinion that neither Miss Coleman nor 
Mr. Spratlin are physically qualified to perform the duties 
of a teacher in the public schools of this District, and I do 
not believe they would be able to stand the physical strain 
to which teachers are frequently subjected. * * * While 

I sympathize to the fullest extent with both of these appli¬ 
cants, yet, in view of all the facts in the case and in the 
interest of the school children, I believe it ivoidd be unwise 



22 


and inadvisable to appoint them as teachers in the public 
schools” (Statement of Case, supra; Record, pages 7 and 8). 
The Health Officer undoubtedly had in mind that it was 
quite possible that these applicants might be able to stand 
the strain of temporary or substitute work, but that they 
would not be able to stand it year after year, and that ulti¬ 
mately, and long before the normal period of service of 
teachers should have expired, they would have to give up, 
thereby necessitating another probationary period of another 
appointee. This also justifies the statement in his report 
as to the Teachers’ Retirement Act, although such statement 
is clearly not the sole reason (as appellant contends), nor 
even the primary reason, for his adverse report, as he refers 
particularly to the “interest of the school children.” His • 
principal reason, undoubtedly, was the utter uselessness of 
making a probationary appointment that, in his opinion, 
could not hope to result in permanent appointment. 

Considering the matter then, purely from the standpoint 
of the reports of either the medical inspectors or of the 
Health Officer or both (and entirely without reference, for 
the time being, to the function of the board in exercising 
the final power of decision after having received the report 
of the Health Officer), it would seem clear that appellant 
did not pass the tests of any of these medical officers. . 

Furthermore, outside of the question of fairness to the 
public and to the school children, it would not be fair to give 
the appointment to appellaint—as to whose qualifications 
there was at least some doubt because of her physical limi¬ 
tations—at the expense of other applicants ready to step ini 
m her place fully qualified physically as well as mentally; 
the other applicants are entitled to their chance, and one 


23 


of these chances is that the applicant ahead of them cannot 
qualify. 

C. The official action of the Board, rescinding the 
conditional appointment of appellant because of her 
failure, in their judgment, to meet the physical require¬ 
ments, was an exercise of the discretionary power con¬ 
ferred upon the Board by the statute, and as such should 
not be reviewed by the court. 

The control and welfare of the schools being vested by 
law in the Board, and the consequent responsibility of insur¬ 
ing the physical fitness of appointees being thus placed upon 
the Board, it follows that the power that has the responsibility 
must likewise, of necessity, perform the duty of making the 
final decision. In making this decision, it is proper and only 
just that, in a case involving physical condition and medical 
knowledge, the advice and opinion of a physician should 
be sought and reasonably followed. Appellant contends 
that the opinion of the Health Officer is neither required 
nor material. The reverse is true; the desirability of the 
opinion of the Health Officer is the prime reason the matter 
is referred to him; the conclusion of the physician is always 
a matter of opinion on questions of physical condition and 
fitness for a particular vocation or occupation, and that 
opinion is one of the guiding factors of the Board in making 
its final decision. It should be borne in mind, however, 
that the Health Officer (and likewise the medical inspector) 
can only recommend and advise (as indicated by their re¬ 
ports, Record, pages 7 and 8; Statement of Case, supra)] 
the final decision must be made by the Board, as the Board 
has the responsibility. 
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It is the well-settled rule that where a matter has been 
confided to the discretion and judgment of a board or public 
officer, and that discretion and judgment have been exer¬ 
cised, the courts will not attempt to interfere with or review 
that action. This has been specifically held to be the law, 
in so far as the action of the Board of Education in the ap¬ 
pointment and dismissal of teachers is concerned, in U. S. 
ex rel. Nalle vs. Hoover, 31 App. D. C., 311, 319, 320, where 
the discretion of the Board in dismissing a teacher was ques¬ 
tioned on mandamus, and the court said: 

“On the other hand, the professional qualifications 
of a teacher are peculiarly within the knowledge of 
the Superintendent; they are not so much the sub¬ 
ject of proof as a matter of opinion. It is proper 
that, before the Board acts, the judgment of the 
Superintendent should be consulted. He is charged 
with the duty of passing upon the qualifications of 
teachers, both before and after employment. If the 
dismissal of a teacher is, in every instance, to be 
made the subject of judicial inquiry, the discretion 
of the Superintendent and the Board in the appoint¬ 
ment of a teacher may, with equal propriety, be sub¬ 
jected to a similar inquiry. In short, respondents 
would be shorn of all the discretionary power usually 
belonging to such officers, and which, we think, is 
clearly vested in them by the terms of this act. 

“We conceive it to be the duty of the court to 
construe this statute liberally, so as to give the Board 
as broad discretion as possible in carring out its ob¬ 
jects. Public policy demands that, in the manage¬ 
ment and control of the public schools, final adminis¬ 
trative authority shall be somewhere vested. Here 
it is vested in the Board of Education of the District. 

“It is not the duty or prerogative of the courts to 
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interfere by writ of mandamus with the Board in the 
exercise of its discretion in matters pertaining to the 
control and management of the public schools of the 
District, unless there is such a gross abuse of discre¬ 
tion as amounts to a total lack of authority to act.” 

To the same effect, in other classes of cases, see: 

U. S. ex rel. Schwerdtfeger vs. Brownlow, 45 App. 
D. C., 412. 

U. S. ex rel. Ness vs. Fisher, 223 U. S., 683. 

The Board, in the present case, acting on the written 
recommendation of the Superintendent (Record, page 10; 

Statement of Case, supra), decided that, in its judgment, as 
guided by the written report of the Superintendent and the 
reports of the Health Officer and the medical inspectors, the 
appellant did not meet the condition contained in her order 
of appointment, and that therefore the appointment should 
be rescinded (Record, pages 10 and 12; Statement of Case, 
supra). For this reason the original appointment never 
became effective as an absolute appointment, because of 
the condition contained therein and the subsequent judg¬ 
ment of the Board that that condition had not been met; 
consequently no claim for breach of contract can lie. 

It seems significant that the Assistant Superintendent and 
the Superintendent, knowing appellant as well as they did 
and being familiar, as she says, with her physical condition, 
should recommend that her appointment should be subject 
to special physical examination. This would seem to in¬ 
dicate clearly that there was doubt in the minds of these 
officers as to the physical ability of appellant, and that they 
felt that that doubt should be passed upon by the Board 
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after an examination by the Health Officer; the Board enter¬ 
tained that same doubt and decided adversely to appellant. 

Appellant, on page 17 of her brief, states that the statute 
governs the method of separation of teachers from the school 
system. That method is by written recommendation of 
the Superintendent, and the official action of the Board 
thereon, in the same way that appointments are made. If, 
therefore, appellant’s suggestion^fhat this is a case of separa¬ 
tion from the school system rather than an incomplete ap¬ 
pointment, it will be seen that the statute was complied with 
in that event also, inasmuch as the written recommendation 
of the Superintendent for separation ( i. e., rescission) was 
made, and that written recommendation acted upon officially 
by the Board (U. S. ex rel. Nalle vs. Hoover, supra). So 
that whichever theory might be adopted, the statute has 
been complied with in either case. It is believed, however, 
that the correct theory is that of failure to meet the condi¬ 
tion contained in the original appointment and the conse¬ 
quent failure of appointment. • 

Conclusion. 

Appellant has laid considerable stress in her brief on her 
personal lack of notice or knowledge of the condition con¬ 
tained in her order of appointment, and that she had the 
right to rely upon the unconditional notice of appointment 
sent her by the Secretary. Appellant had been familiar with 
the system of appointment for five years. She did know that 
the official action of the Board, and not any action of the 
Secretary, was the only legal method of appointment. She 
did know that she was advised on September 14th, by the 
Assistant Superintendent of Schools, that he would recom- 
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mend that her appointment be subject to physical examina¬ 
tion. She did know that she protested to the President of 
the Board of Education as to this condition, but nevertheless 
finally consented to take the examination (Record, page 5). 
She actually *did take the examination, starting on Septem¬ 
ber 16th and finishing on September 18th. She admits in 
her brief (page 9), that “the physical examination was 
taken by her (a part on September 16th and a part on 
September 18th) on account of the statement contained in 
Bruce’s said letter, so that no delay might ensue in the event 
that such a requirement should be made by the Board.” 
She did know that the letter from the Secretary notifying 
her of her appointment was dated the 17th and yet that on 
the 18th she was still being required to go through with 
the examination. In view of all of these facts, it must be 
strikingly apparent that if appellant did not have actual 
knowledge of the existence of the condition requiring phys¬ 
ical examination, then she was singularly lacking in per¬ 
spicacity. Irrespective of her actual knowledge, it would 
seem conclusive that she was legally bound, under all of the 
above circumstances, to at least make inquiry as to the situ¬ 
ation ; in other words, she was legally put upon notice. 

The Board, in the exercise of that discretion and judgment 
conferred upon it by law, decided that the public-school wel¬ 
fare would be better served by leaving the way open to 
secure an appointee fully qualified physically as well as 
mentally rather than by the appointment of appellant, with 
her physical limitations. Its administrative action in this 
respect was in the interest of the public, was entirely within 
the law, and should not be disturbed or set aside (U. S. 
ex rel. Nalle vs. Hoover, supra). 
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It is submitted that the trial court committed no error in 
its finding and its judgment should be affirmed. 

Respectfully submitted, 

FRANCIS H. STEPHENS, 

Corporation Counsel, D. C.; 
GEORGE P. BARSE, 

Assistant Corporation Counsel, D. C., 
i Attorneys for Appellee. 
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